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Divorce problems related to the sole will of the husband between the legal text and

jurisprudential consideration
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Summary in English:

The intended purpose of marriage is to form a family based on affection, mercy and cooperation

over the troubles of worldly life, and a sense of humanity and tranquility. Continuing, so the



solution is to put an end to this relationship through divorce, after attempts at reconciliation, as
we find that both Islamic jurisprudence as well as the Algerian family law applied in the courts
regulate the provisions of divorce, as stated in various articles, and it is known that the Algerian
family law is derived Of the provisions of Islamic law, and everything that is not stipulated in this
law is referred to it, so it is logical that there is agreement and harmony between them, but we
notice some imbalance and lack of harmony between the two sides in some issues, and this is
what we will study and reveal through the issues of divorce entrusted By the sole will of the

husband between the legal text and jurisprudential consideration.
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Conclusion: It contains the results and recommendations:
First, the results:

1. The law stipulates that divorce is not proven except by a judge’s ruling after reconciliation
efforts, while in Islamic jurisprudence: divorce takes place immediately after the husband utters

it.
2. Double waiting period between the legal text and legal consideration.

3. The problem with the issue of reconciliation is that the legal text says that whoever takes his
wife back before trying to reconcile does not need a new contract, but in many cases the legal
waiting period ends before the reconciliation period in which the man has the right to take his
divorcee back, and the divorce becomes irrevocable and therefore It requires a new legal

contract.

4. The legal text says that if one of the spouses dies, then the surviving one has the right to
inherit before the issuance of the divorce ruling, but the legal waiting period may have ended
before the litigation procedures begin, because most people do not resort to the judiciary until

after a long period of legal divorce.
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Slikewise, the legal text establishes the right of the living to inherit and compete with the rest
of the heirs in the waiting period for divorce, knowing that not every woman in the waiting

period has the right to divorce.
Second - Recommendations:

« Attempting to solve the problems of divorce by making the legal text compatible with the
Sharia view, especially since Article 222 of the Algerian Family Code states: "Everything that is

not stipulated in this law is referred to the provisions of Islamic Sharia."

« Amending the text of Article 132 to be as follows: “If one of the spouses died and the death
occurred during the waiting period for a revocable divorce, the living of them shall be entitled to
the inheritance. Likewise, if he divorced her during a terminal illness with the intention of
depriving her of inheritance, then her right to inheritance shall be established even if the divorce
was irrevocable, and the waiting period ended with treatment He has the opposite of his intent,
and inheritance is not proven if the divorce was revocable and the waiting period ended, and in

the same way if it was an irrevocable divorce and he divorced her in the event of health.
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